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EDITOR NOTES

We would like to introduce you to another edition of our Hetherington Post,
detailing the latest in Tenement News, Mining Law and Environmental Approvals.

EVENTS

NSW Minerals Council Forum

On 5 May, Hetherington sponsored the NSW Minerals
Council’s Exploration and Tenures Forum in Sydney.
Our Sydney team showed strong support for the sector,
with several staff members in attendance.

Hetherington CEO & Principal Solicitor David Salim
presented on “Due Diligence in the Mining Sector: The
Current Merger and Acquisition Environment in NSW”,
offering insights into how to find a diamond in the rough
while avoiding buying a lemon. His presentation explored key transition strategies
from exploration to mining, featured expert-led case studies and discussed the
latest regulatory developments from the NSW Government.

AMEC and RIU events

Also on 5 May, our Sydney office attended the AMEC Pitch & Pizza Investor Briefing
and networking drinks. On 6 May, David attended the RIU investment conference to
catch up with clients and watch client presentations.

These events provided opportunities to connect with clients and peers and stay
informed on industry trends.

Our Perth team has been equally active, attending a range of AMEC Boardroom
Lunches, including sessions with Darren Walsh (Chair of the EPA WA) and Jai
Thomas and Andrew Chaplyn from WA’s Department of Energy, Mines, Industry
Regulation and Safety. In February, team members also attended AMEC networking
drinks, maintaining strong connections in the Western Australian resources sector.

Members of the Perth office attended AMEC’s WA Regulatory Forum on 12 May.
Following both the Federal and State elections, the event brought senior leaders
from key government departments to discuss what companies could expect from
the WA Government for the next year.
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TEAM NEWS

Since our last edition of the Hetherington Post, our team has undergone some changes and
reached several significant milestones:

David Salim celebrates 15 years with Hetherington

In April, CEO & Principal Solicitor David Salim marked a significant
milestone with Hetherington, celebrating 15 years with the firm. David’s
extensive experience in M&A, regulatory affairs and corporate
governance has been a key driver of Hetherington’s growth and
success. His expertise continues to shape the direction of the firm and
influence the broader legal and resources industries.

David also celebrated his 40th birthday (pictured, right).

Jemima Moffat joins Women in Mining (WIMnet) NSW Mentoring Program

Senior Consultant Jemima Moffat from our Sydney office was selected as a mentee in the prestigious
2025 intake of the Women in Mining (WIMnet) NSW mentoring program. This program offers
opportunities for female professionals in the mining sector to receive guidance and mentorship from
industry leaders.

Promotions and appointments

In our Perth office, Madelaine Cannell-Lunn was promoted to ‘ ".
Senior Consultant/Legal Associate on 1 February 2025. 2
We welcomed Consultant Hayden Hennessy to the Perth team on ‘l
31 March 2025. Hayden has experience across tenement
management and mining law in WA.

Madelaine Cannell-Lunn  Hayden Hennessy

Nationwide team effort in the Walk for Autism challenge

The Hetherington team across Australia is walking 7,000 steps a day throughout May as part of the Walk
for Autism fundraiser, supporting Autism Spectrum Australia. This initiative is close to our hearts, with
several schools across Australia benefiting from the charity’s services.

Last year, David and his wife raised $40,000 for Autism Australia, and we’re stepping up to beat that this
year. Hetherington has already raised over $10,000 in 2025, and David has pledged to match what we
make.

Follow our progress here.
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NSW commits funding to new critical minerals exploration

In April, the NSW government unveiled a $2.5 million co-investment fund for a Critical Minerals
Exploration Program to accelerate the discovery of vital materials needed for a net-zero future. By
committing this money, the NSW government is incentivising explorers to find the next major critical
minerals deposits.

The funding will support four key streams:

1. Exploration geochemistry — up to $50,000 per project

2. Exploration geophysics — up to $70,000 per project

3. Exploration drilling (less than 250 metres depth) — up to $150,000 per project
4. Exploration drilling (more than 250 metres depth) — up to $250,000 per project

Applicants will be required to contribute 50% of the funding to the project.

Applications opened in April and will close on Monday, 30 June. Successful applicants will be
announced on 30 September 2025.

For more information, click here.

Federal government to set up Australian Critical Minerals Strategic Reserve

The re-elected Albanese Labor government plans to establish a Critical Minerals Strategic Reserve to
boost national security, support advanced manufacturing and strengthen supply chains.

Initial plans include a $1.2 billion investment to establish the reserve, including a $1 billion increase to
the existing Critical Minerals Facility.

In the announcement made before the election, Prime Minister Anthony Albanese said the government
would buy critical minerals from commercial projects or set up an option to buy at a given price, holding
security over the assets. The government will also establish stockpiles of some minerals produced
under offtake agreements.

Minerals held by the strategic reserve would be made available to domestic industries and key
international partners.

A task force will be created to finalise plans for the strategic reserve, which is expected to be operational
in the second half of 2026.

| MAY 2025 3 |


https://www.resources.nsw.gov.au/invest-nsw/critical-minerals-exploration-program

ENT REGULATORY UPDATES

MAY 2025

South Australia to review Mining Act

The SA government is inviting feedback on proposed updates to the Mining Act 1971 to better support
the exploration and development of critical minerals. With rising demand for critical minerals, the review
aims to modernise the regulatory framework to better support industry growth, community engagement
and environmental responsibility. Proposed changes include adjustments to exploration tenure, licence
sizes, and improved mechanisms for land release. Consultation is open until 28 May via the

YourSAy website to gather industry and public input.

Western Australia overhauls Department of Energy, Mines, Industry Regulation and Safety

Following his re-election in March, WA Premier Roger Cook announced plans to split the Department of
Energy, Mines, Industry Regulation and Safety (DEMIRS) into two separate departments: the Department
of Mines, Petroleum and Exploration (DMPE) which will focus on the mining and exploration sector, and
Department of Local Government, Industry Regulation and Safety which will manage industry regulation
and safety.

The existing Resource and Environmental Regulation Group will now form a standalone department
under the new DMPE structure.

The plans are expected to take effect from 1 July, with changes to be fully implemented by the end of
2025.

Phase 2 of WA’s Resources Online set to launch in July

The WA Department of Energy, Mines, Industry Regulation and Safety (DEMIRS) is set to launch the
second phase of its Resources Online platform in July 2025.

The new digital platform aims to streamline the submission, tracking, and management of mining and
petroleum environmental applications, replacing the existing Environmental Assessment and
Regulatory System (EARS).

Phase 2 of Resources Online will introduce new application types, including Mining Development and
Closure Proposals (MDCPs). MDCPs are a key feature of the Mining Amendment Act 2022, which will
take effect in August 2025, reducing duplication by consolidating the Mining Proposal and Mine Closure
Plan into a single document.

Although a standalone Mine Closure Plan (MCP) will no longer be required at the project approval stage
under the new framework, it will still be necessary throughout the life of a mining operation. The MCP
will continue to serve as a key planning tool to demonstrate that the operation is progressing towards
successful closure. MCPs must be prepared in accordance with DEMIRS’ updated Guideline for
Preparing Mine Closure Plans from August 2025.
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New applications for Eligible Mining Activities (EMAs) will also be included in the Phase 2 rollout. EMAs
provide a streamlined approvals process in Western Australia for specific low-impact exploration and
prospecting activities.

Once an EMA notice is submitted, approved activities may include drilling, test pitting and
scraping/detecting, subject to certain restrictions on depth, vegetation clearing and location. The EMA
framework is designhed to accelerate approvals while ensuring appropriate environmental protections
remain in place.

WA government moves mining and petroleum royalty administration to RevenueWA

The Western Australian Government is advancing the Mining Amendment (Transfer of Royalty
Administration) Bill 2024, aiming to shift the administration and collection of mining and petroleum
royalties from the Department of Energy, Mines, Industry Regulation and Safety (DEMIRS) to
RevenueWA, which forms part of the Department of Finance.

The transition alighs with the approach taken by other jurisdictions to move their royalty administration
functions to their revenue offices.

The Bill proposes amendments to the Mining Act 1978 and the Taxation Administration Act 2003 to
facilitate the transfer.

A new Part 5A will be inserted into the Mining Act, assigning royalty administration responsibilities to the
Minister of Finance, while the remainder of the Act will continue under the Minister for Mines and
Petroleum.

The transition is expected to be completed in the second half of 2025, pending the finalisation of
legislative amendments and the integration of systems.
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Top End (Default PBC/CLA) Aboriginal Corporation V Northern Territory Of Australia [2025]

FCA 22

On 30 January 2025, Justice Moshinsky in the
Federal Court of Australia handed down the
decision in Top End (Default PBC/CLA) Aboriginal
Corporation v Northern Territory of Australia [2025]
FCA 22. This decision was, most relevantly,
centred around the circumstances when future
acts attract expedited procedure under the Native
Title Act 1993 (Cth).

KEY TAKEAWAYS

Justice Moshinsky found that the ground in each
appeal matter — that the National Native Title
Tribunal (NNTT) had erred in finding that places
were not of particular significance for the
purposes of section 237(b) of the Native Title Act
1993 (Cth) (NT Act) unless further explanation of
the particular significance was provided - was
made out, and the appeal be allowed. A native title
party does not need to provide evidence as to why
a site is of particular significance. However, a
native title party does need to provide evidence
beyond a mere assertion that a site has particular
significance.

KEY FACTS

This decision was on an appeal of two decisions
from the NNTT, The Top End (Default PBC/CLA)
Aboriginal Corporation v Baudin Resources Pty Ltd
[2021] NNTTA 30 (Baudin Decision) and The Top
End (Default PBC/CLA) Aboriginal Corporation
RNTBC v Daly Tenements Pty Ltd [2021] NNTTA 41
(Daly Decision). In each NNTT decision, it was
found that the future acts, being the grant of
exploration licences, were not likely to interfere
with, and not likely to involve a major disturbance
to native title in relation to land and waters, and
therefore attracted expedited procedure pursuant
to section 237 of the NT Act.
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The Applicant, Top End (Default PBC/CLA)
Aboriginal Corporation (Top End) appealed these
decisions on several grounds, namely that the
NNTT erred in finding that the places were not of
‘particular significance’ for the purposes of
section 237(b) of the NT Act unless native title
holders provided some further explanation of their
particular significance.

His Honour first went through the Baudin
Decision. In this decision, that NNTT found that
‘[flor an area or site to be regarded as being of
particular significance for the purposes of s237(b)
of the Native Title Act, it must be of special or
more than ordinary significance to the native title
holders in accordance with their traditions. It must
be known, able to be located and for its
significance to be explained to the Tribunal.

The NNTT subsequently found that most of the
sites identified did not meet this test, and the sites
that did meet this test were not at any real risk of
interference or disturbance. It therefore found that
the grants of the exploration licences attracted
expedited procedure.

Top End submitted that the requirement of an
explanation of the significance was a
misconstruction of section 237 of the NT Act. His
Honour found that the NNTT ‘did adopt an
erroneous approach, in that it approached the
matter on the basis that it was incumbent on the
native title holders to provide an explanation of the
particular significance of the site’. His Honour
stated that ‘[i]f all that the Tribunal in the present
case was saying was that the evidence of the
native title holders needed to go beyond mere
assertion that the site had particular significance
(in accordance with their traditions), then | do not



MAY 2025

consider there to be any difficulty with that
approach’.

However, the NNTT appeared to provide a
requirement for evidence of the explanation of
why a site was important, which is beyond what is
required in the legislation, and therefore a
misconstruction of the NT Act.

His Honour then went through the Daly Decision.
The NNTT found that the same test applied here as
in the Baudin Decision, and that there was
insufficient evidence and the sites were not of
particular significance. His Honour found that the
reasoning applied in the Baudin Decision
proceeding

proceeding, and the NNTT had misconstrued the

applied to the Daly Decision

NT Act in requiring an explanation of the particular
significance.

The appeals were allowed on the basis of the
above.

KEY IMPACTS

This decision clarifies the evidence the NNTT
should take into account when determining
whether a future act, which includes the grant of
tenements, will interfere with a site of particular
significance, and therefore attract expedited
procedure. A native title party, while providing
evidence beyond a mere assertion that a site is of
particular significance, does not need to provide
evidence and explanation to the NNTT why that
site is of particular significance.

While it is unclear what impact, if any, this
decision will have in the NNTT, there is a risk that
this decision could result in more findings that
tenements will interfere with sites of particular
significance.

If you have any questions regarding this decision
or Native Title matters generally, please contact
Hetherington at info@hemts.com.au.
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info@hemts.com.au

SYDNEY

Level 9, Suite 901, 15 Castlereagh Street Sydney NSW 2000
02 9967 4844

PERTH

St Martins Tower, Level 19, Suite 4, 44 St Georges Terrace Perth WA 6000
08 9228 9977
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