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NOTE FROM THE EDITOR 

Well, haven’t the last few months been interesting? A new Federal Government, 
multiple interest rate rises and our mining and resources sector experiencing 
huge global interest and increased Federal Government attention. 

Industry Outlook

The recently released Fraser Survey sees Australia outperform on the global 
stage; ranking No. 1 in Investment Attractiveness and Best Practices Mineral 
Potential (followed closely by Canada and the United States) and No.3 on the 
Policy Perception Index. 

As a company with active operations across both Australia and Canada, 
Hetherington has seen first-hand the unprecedented growth in these regions. 
This said, not everything in the Fraser Survey appears to be as accurate, with 
several disparities between public perception and the reality ‘on the ground’ in 
the various Australian jurisdictions. 

Insights from the Field compares the results of the Fraser Survey with the 
tenement data published by each state Government Department, to identify 
the states facing significant imminent growth and those facing diminishing 
international attention.

Closer to home, and we cover WA’s upcoming mining rehabilitation fund 
obligations and a new Work Health and Safety regime. 

Relevantly, we also focus on important regulatory trends across the various 
jurisdictions, which include:

▶	 A focus on inspections in South Australia

▶	 Streamlining regulatory approval processes in Western Australia 

▶	 Tightening of regulations through legislative reforms in New South Wales

▶	 An increase in prescribed fees in Queensland

Finally, we provide a Dictionary of Terms translating the many terms used to 
describe tenure types across jurisdictions. 

What’s Happening at Hetherington 

Lots has been happening at Hetherington. Since our last edition of the 
Hetherington Post, we have had the privilege of becoming the custodian of 
Mining Title Services (MTS), which is now part of the Hetherington Group, 
welcoming a number of new clients and continuing the great work diligently 
carried out by Bob Harrison over the past 53 years.

Reflecting Australia’s increasing appeal to overseas investors, I recently joined 
the Board of Barker Henley Global, to advise on the acquisition of mines in 
Australia and internationally, across all commodity groups.

The Hetherington team has put the lockdowns of 2020 and 2021 excitedly behind 
them to catch up with our clients at popular industry events, including the IQA 
Conference and Mines and Wines, where our environmental team presented 
at both on topical environmental and rehabilitation issues. For information 
regarding these presentation topics, don’t hesitate to get in touch.

Later this month, we celebrate our very own Tamara Woods, who is a finalist 
for the NSW Minerals Council Exceptional Young Women Award. We also hope 
to see many of you at the NSW Minerals Council HSEC Conference in July, and 
Diggers & Dealers and NT Resources Week in August.

Read on for what’s new in tenement, legal and environmental compliance.

David Salim
Company Principal, 
Principal Lawyer at 
Hetherington and 
Board Member & 
Mining Specialist at 
Barker Henley Global.
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INSIGHTS FROM THE FIELD
WHAT THE FRASER?

As we all know, prosperity in the mining industry is driven by strong market confidence. 

The Fraser Institute’s Survey of Mining Companies 2021 is a global study that ranks the perceptions and 
attitudes of over 290 exploration and mining professionals across the globe.

The formula used to rank global jurisdictions is:

While many of the sentiments in the survey are in line with what Hetherington is seeing ‘in the field’, 
other findings are heavily contradicted by the governmental data associated with tenement activity 
(as reported in our April HP), leading us to wonder if perception really is reality…
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Australia is No. 1 on the Investment Attractiveness and Best Practices Mineral Potential Indices, 
ahead of both US and Canada. International audiences have no doubt about the opportunities that 
present in Australia’s dynamic and resource rich environment. 

Australia is No.3 on the Policy Perception Index, behind US and Canada, indicating that in certain 
markets there is room to improve how our regulation and policy frameworks are perceived.

However, when you dig deeper into the data it seems some states perform better than others on 
these indices. 
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WESTERN AUSTRALIA is the highest rated jurisdiction 
on the global stage, ranking as No. 1 of 84 global 
jurisdictions (up 3 rankings from the previous year). 
WA is also top of all Australian jurisdictions on all 
indices, including the Investment Attractiveness Index, 
the Policy Perception Index, and the Best Practices 
Mineral Potential Index. 

When contrasted with the number of exploration 
licence applications (ELAs) granted in 2021 click here, 
WA does indeed have the highest number of tenures 
of all Australian jurisdictions. However, the state also 
saw the 3rd lowest growth in volume of ELAs of all 
States, with growth at less than 52%. 
If further growth is imminent, and with approximately 
40% of WA’s tenure licences expiring in the next 
2.5 years, companies with tenure in WA must stay 
ahead of the game in their tenure management and 
regulatory obligations.

SOUTH AUSTRALIA is perhaps the biggest surprise 
in the Fraser Survey, ranked in the top 10 of 84 global 
jurisdictions, the 2nd strongest of all Australian 
jurisdictions on the Investment Attractiveness and 
Policy Perception Index and the 3rd strongest (behind 
Tasmania) on the Best Practices Mineral Potential Index. 

In reality it would seem that SA is yet to hit its stride. 
In 2021, the state saw the lowest average growth 
in terms of exploration licences granted, going 
backwards by -14.88%. Again, with 47% of SA’s tenure 
licences expiring in the next 2.5 years, maintenance of 
tenure will be critical.  

NORTHERN TERRITORY rates increasingly well on 
the global stage, ranked 14 from 84 jurisdictions 
(up 5 ranks from 2020). NT is 3rd of all Australian 
jurisdictions on the Investment Attractiveness Index 
and is 4th of all Australian jurisdictions on the Policy 
Perception Index and the Best Practices Mineral 
Potential Index.

This finding is in part supported by what we are 
seeing on the ground, with NT leading the charge 
with the highest growth in volume of ELAs in 2021 at 
247%. However, it is worth noting that while Policy 
Perception in the NT is high in the Fraser Survey, as at 
March 2022 NT had the highest level of ELAs pending 
of all states at 66%, which could be as a result of 
issues in the quality of applications being submitted, 
or complicated regulatory processes. 
34% of NT’s ELs will expire in the next 2.5 years. 

QUEENSLAND ranked impressively at No. 18 of 84 
global jurisdictions, down 2 ranks on the previous year. 
When compared with other Australian jurisdictions, 
QLD is middle of the pack and tied with Tasmania on 
the Investment Attractiveness Index; is the 3rd highest 
of all Australian jurisdictions on the Policy Perception 
Index, and 5th of all Australian jurisdictions on the Best 
Practices Mineral Potential Index.

While QLD may be viewed as a relatively attractive 
investment opportunity by the global market, this is 
not necessarily translating on the ground, with QLD 
having the second lowest growth in the number of 
exploration permits granted in 2021 at 12.85%. 
47% of QLD’s EPs will expire in the next 2.5 years.

TASMANIA also ranks well, sitting at No. 19 of 84 
jurisdictions (above NSW and Vic). While it performed 
relatively poorly on the Policy Perception Index, it is 
considered a strong geological jurisdiction with a high 
Best Practices Mineral Potential Index. 

According to the number of exploration licences 
granted, TAS had the 3rd highest growth in volume of 
ELAs in 2021, although well below NSW and the NT 
at 64%. TAS has the highest number of ELs expiring 
of all Australia jurisdictions, with over 60% expiring in 
the next 2.5 years.
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INSIGHTS FROM THE FIELD 

NEW SOUTH WALES showed the largest disparity, 
ranked No. 33 from 84 global jurisdictions (down 6 
ranks); 2nd lowest of all Australian jurisdictions on the 
Investment Attractiveness Index, the 3rd lowest of all 
Australian jurisdictions on the Policy Perception Index 
and the lowest of all Australian jurisdictions (on par 
with VIC) on the Best Practices Mineral Potential Index.

These findings are however highly contradicted by 
the number of exploration licences granted in 2021 
with NSW seeing the second highest volume of ELAs 
behind WA and the second highest growth behind 
the NT at 234%. In direct contrast with the Fraser 
Survey’s finding that NSW rates poorly on Policy 
Perception, data shows that as at March 2022, NSW 
had the strongest processing rate of all Australian 
jurisdictions, with only 8% of applications still pending 
vs 66% in NT. 53% of ELs will expire in NSW over the 
next 2.5 years. 

VICTORIA also performed fairly poorly in the Fraser 
Survey, ranked No. 39 from 84 jurisdictions (although 
up 17 ranks from the previous year). VIC is the lowest 
of all Australian jurisdictions on the Investment 
Attractiveness Index, the Policy Perception Index and 
the Best Practices Mineral Potential Index (on par with 
NSW on this latter measure).

Unfortunately, based on ELA activity in 2021, VIC has 
seen minimal growth in the volume of ELAs granted at 
only 59%. 31% of all applications were still pending as 
at March 2022. 29% of ELs in VIC will expire over the 
next 2.5 years.  
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SO WHAT DOES THIS ALL MEAN?
Our advice for those states where the Fraser Survey suggests growth is imminent (SA, NT and QLD):

The industry must be prepared for immense competition for tenure in these areas. This is 
particularly important considering the significant number of ELs due to expire in 2022, 2023 
and 2024 in most of the various Australian Jurisdictions.

Exploration and mining companies need to be adequately prepared; ensuring that applications for 
tenure are as thorough and comprehensive as possible to allow for quick and efficient processing.

Governmental processes will need to be reviewed and possibly streamlined in those states where 
processing times are currently drawn out. 

For those states that, according to the Fraser Survey, are not performing as strongly, the industry must 
determine whether the Fraser Survey is accurate and if so, what (if anything) needs to be done to 
market the benefits of these jurisdictions on both a policy and geological level.
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MINING REHABILITATION FUND 
RECENT REGULATORY UPDATES
Key Takeaways

Tenement holders have a responsibility to contribute 
to the Mining Rehabilitation Fund (MRF) annually for 
each of their respective tenements. If you haven’t had 
any exposure to the MRF, then that’s okay because 
we’ve summarised everything that’s relevant to you 
as a tenement holder and what your obligations to the 
MRF are. 

Key takeaways of this article:

▶	 Data for the MRF is due by no later than the 
30th of June each year- you can submit at any time 
throughout the reporting period.

▶	 The Mining Rehabilitation Fund is a pool of 
resources that provides the State with ongoing 
capacity to manage and rehabilitate abandoned 
mines.

▶	 The Rehabilitation Liability Levy is assessed on a 
case-by-case basis and is levied according to the 
level of environmental disturbance carried out on a 
tenement vs the amount of rehabilitation.

▶	 Even if you haven’t had any disturbance across your 
tenement/s, you are still required to submit an MRF 
report each year. 

▶	 Missed the deadline? A penalty of $4,000 AUD per 
tenement will be imposed AND the holder will be 
liable for both the penalty AND the DMIRS assessed 
levy - simply put, don’t miss the date!!

Key Facts

What is the MRF?

The MRF acts as a governmental safety-net for 
rehabilitating abandoned mines in the likelihood that 
liability/accountability cannot be attributed to an 
individual, company or organization. It ensures that the 
land/environment that has been disturbed is able to 
be restored and maintained to preserve surrounding 
environments and ecosystems. 

What sort of data should I report on?

The MRF should be treated like a mining ‘tax return’ 
providing a comprehensive summary of all relevant 
disturbances that may have had some sort of impact, 
environmentally, on the site of a tenement. The data 
included in the MRF is not limited to the disturbances 
incurred within the relevant reporting period; all 
disturbances that have occurred throughout the life of 
the tenement MUST be reported, regardless 

of whether they were incurred outside of relevant 
reporting periods. 

But what sort of data should you include? This will 
depend on the type of tenement that you hold and 
the types of activities carried out on that tenement. To 
determine which data should be reported, click here.  

How will I determine what my levy will be?

Initially, it may be difficult to ascertain what your 
required levy will be. However, the levy is 1% of the 
Rehabilitation Liability Estimate (RLE). If, however, 
your activity falls below the current threshold 
($50k AUD) then you will not be liable and no 
levy will be payable. 

What if my submission is late?

We strongly advise against late submissions for the 
MRF. In the likelihood that the submission has not 
occurred prior to the 30th of June, then the tenement 
holder will be allocated a penalty of $4,000 AUD 
for each tenement for which they have received no 
MRF data. In the likelihood that submission does not 
occur, the Department of Mines, Industry Regulation 
and Safety (DMIRS), will generate an assessment for 
each tenement and will impose an RLE on the holder. 
Therefore, you will be liable for the penalty and the 
allocated RLE - which can be quite a costly exercise!

Key Impacts

Unhappy with your RLE?

Under Section 20 of the Mining Rehabilitation Fund 
Act 2012 (WA) holders can lodge an objection in 
writing to the CEO of DMIRS via 
MRFenquiry@dmirs.wa.gov.au within 28 days
of the Assessment Notice. 

▶	 Remember, the 30th June deadline is concrete 
and DMIRS will not make exceptions. As soon as is 
practicably possible, send through your MRF data 
to DMIRS. 

▶	 Report your disturbance date at a time during 
the period when no disturbance has occurred 
i.e., current reporting period = 1 July 2021 to 30 
June 2022. If your disturbance occurred in August 
2021, you can submit no disturbance as at 2 July 
2021 (disturbance date) for the period for easier 
lodgement.

For more information on the Mining Rehabilitation 
Fund and the sort of information that you need to 
submit either to the department or to your tenement 
consultant, please contact us via telephone or email. 



HETHERINGTON POST  JULY/AUGUST 2022  PAGE 6

Key Takeaways

The Work Health and Safety Act 2020 (WA) and Work 
Health and Safety (General) Regulations 2022 (WA) 
came into effect on 31 March 2022. 

As per the media statement released by the Minister 
for Mines and Petroleum; Energy; Corrective Services; 
Industrial Relations — the new laws recognise modern 
work relationships such as subcontractors and gig 
economy workers and introduces the term ‘person 
conducting a business undertaking’ (PCBU). 

This means anyone who engages a WA worker has a 
duty to protect their health and safety. 

The duty is onerous and goes beyond the traditional 
employer-employee workplace relationship. 

Key Facts

Who has a duty of care?

A duty holder has a broad definition under the Act and 
includes:  

1.	 Officer – Defined in Section 4A to include:

i.	 director/secretary of a corporation or person 
who makes, or participates in making, decisions 
that affect the whole, or a substantial part, of the 
business of the corporation; 

ii.	 an officer of the Crown who makes, or 
participates in making, decisions that affect the 
whole, or a substantial part, of the business or 
undertaking.  

2.	 PCBU – Defined in Section 5 to include sole 
traders, corporation, partnership, unincorporated 
association, local government, strata company that 
engages any worker as an employee. 

3.	 Worker – Defined in Section 7 to include employee, 
contractor/subcontractor and their employees, 
outworker, apprentice/trainee/student gaining work 
experience, an employee of a labour hire company, 
volunteer. 

A person can have more than 1 duty, more than 1 
person can concurrently have the same duty and a 
duty cannot be transferred to another person.   

What is the duty?

The primary duty of care is based on the concept of 
“what is reasonably practicable” defined in Section 
18 – It means that which is, or was at a particular time, 
reasonably able to be done taking into account and 
weighing up all relevant matters including —

i.	 the likelihood of the hazard or the risk concerned 
occurring; 

ii.	 the degree of harm that might result from the 
hazard or the risk;

iii.	what the person concerned knows, or ought 
reasonably to know, about the risk and elimination; 

iv.	the availability and suitability of ways to eliminate or 
minimise the risk; and 

v.	 assessing whether the cost is grossly 
disproportionate to the risk.

Key Impacts

Severe penalties 

WA has joined Queensland, Victoria, the ACT and 
the Northern Territory to introduce ‘Industrial 
Manslaughter’ penalty where – 

i.	 A duty holder; 

ii.	 Engages in conduct causing death by failing to 
comply with the health and safety duty; 

iii.	knowing that the conduct is likely to cause the 
death of, or serious harm to, an individual; and in 
disregard of that likelihood.

Maximum penalty for an individual, imprisonment 
for 20 years and a fine of $5,000,000. For a body 
corporate, a fine of $10,000,000.

In addition, an officer of PCBU commits industrial 
manslaughter where the PCBU’s conduct is 
attributable to any neglect on the part of the 
officer; or is engaged in with the officer’s consent or 
Connivance.

Other penalties are classified into 3 categories 

▶	 Category 1 offence: Failure to comply with a health 
and safety duty that causes the death of, or serious 
harm to an individual. Maximum penalty for an 
individual, imprisonment for 5 years and a fine of 
up to $680,000. For a body corporate, a fine of 
$3,500,000.

▶	 Category 2 offence: Failure to comply with a health 
and safety duty that exposes an individual to a 
risk of death or of injury or harm to the individual’s 
health. Maximum penalty for an individual, a fine 
of up to $350,000. For a body corporate, a fine of 
$1,800,000.

▶	 Category 3 offence: Failure to comply with a health 
and safety duty. Maximum penalty for an individual, 
a fine of up to $120,000. For a body corporate, a 
fine of $570.000.

Serious harm is defined as an illness or injury that 
endangers, or is likely to endanger, the individual’s life; 
or results, or is likely to result, in permanent injury or 
harm to the individual’s health.

Where to start?

All duty holders must familiarise themselves with the 
Act and Regulations to prepare for risk management.

WORK HEALTH & SAFETY – KEY THINGS TO BE AWARE OF 
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SOUTH AUSTRALIA

The South Australian Department for Energy and 
Mining has released the Annual Mineral Resources 
Regulation Report. 

AT A GLANCE, the 2020-21 reporting period included:

The reporting period also enjoyed $15.6 million from 
annual rent and fees to directly fund regulatory 
services and the State received $237 million in mineral 
royalties.

WESTERN AUSTRALIA

In light of a significant increase in applications for 
Programme of Work (42%) and Mining Proposals 
(10%), the Western Australian Mines and Petroleum 
Minister Bill Johnston has endorsed an Approval 
Response Plan to accelerate exploration and 
mining approvals following a significant increase in 
applications this financial year, which includes:

▶	 Prioritising the assessment and approvals of 
Programmes of Work applications, Mining Proposals 
and Native Vegetation Clearing Permits

▶	 Redirection of regulatory functions and resources to 
support the assessment processes

▶	 Deferral of all lower risk revisions or post-approval 
Mine Closure Plan submissions for a 12-month 
period from July 1, 2022 to June 2023, and 
individual companies will be notified accordingly.

The Approval Response Plan will see exploration 
approvals prioritised to bring them back on track by 
the end of September 2022, with the intention being 
that other approvals will meet their timeframe targets 
by the end of this year.

NEW SOUTH WALES

In New South Wales the Mining and Petroleum 
Legislation Amendment Bill 2022 (NSW) was assented 
on 6 June 2022, which upon commencement will see a 
number of regulatory changes including:

▶	 Variation of the definition of ‘prospecting’ to include 
rehabilitation

▶	 Penalties for exercising rights under prospecting 
titles without an access arrangement

▶	 Powers to refuse Mining Lease Applications without 
Development Consent

Much of the substantive content behind the reforms 
will be contained in amendments to the Mining 
Regulation 2016 (NSW), which are yet to be shown to 
industry stakeholders.

QUEENSLAND

A new Fee Unit Model introduced by the Queensland 
Government in 2021 has now been implemented by 
the Department of Resources through amendments to 
the Mineral Resources Regulation 2013 (Qld) (MRR). 
The number of fee units for rent and application fees 
are now prescribed under the MRR, with the fee unit 
value now being prescribed in the Acts Interpretation 
Act 1954 (Qld) (AIA) as follows: 

▶	 Fees and rent until 30 June 2022 1 fee unit = $1.00

▶	 Fees from 1 July 2022, 1 fee unit = $1.025 

▶	 Rent from 1 July 2022 to 31 August 2022, 
1 fee unit = $1.00

▶	 Rent from 1 September 2022, 1 fee unit = $1.025.

OTHER REGULATORY UPDATES

234
107

89
10

INSPECTIONS OF 
EXTRACTIVE MINING 
LEASES

INSPECTIONS OF 
MINING LEASES

INSPECTIONS OF 
PRIVATE MINES

9 COMMUNITY 
MEETINGS 
ATTENDED

ILLEGAL MINING 
INSPECTIONS 

RECEIVED AND 
ASSESSED

X XX X



HETHERINGTON POST  JULY/AUGUST 2022  PAGE 8

AUSTRALIAN MINERAL TENEMENTS - A DICTIONARY OF TERMS 
HOW TO TOOLS

A quick guide to common mineral tenement types (including their abbreviations) 
and related operations across all Australian jurisdictions.

WA NSW QLD NT VIC SA TAS

Mining Lease 
(M)

General 
Purposes 
Lease (G)

Miscellaneous 
Licence (L)

Mining Lease 
(ML)

Mining Lease 
(ML)

Mining Lease 
(ML)

Mining Licence 
(ML)

Mining Lease 
(ML)

Miscellaneous 
Purposes 
Licence 
(MPL)

Mining Lease 
(ML)

WA NSW QLD NT VIC SA TAS

Retention 
Licence (R)

Assessment 
Lease (AL)

Mineral 
Development 
Licence (MDL)

Mineral 
Exploration 
Licence in 
Retention 
(ELR)

Retention 
Licence (RL)

Retention 
Lease (RL)

Retention 
Licence (RL)

WA NSW QLD NT VIC SA TAS

Prospecting 
Licence (P)

Exploration 
Licence (E)

Exploration 
Licence (EL)

Exploration 
Permit Minerals 
(EPM)

Exploration 
Permit Coal 
(EPC)

Mineral 
Exploration 
Licence (EL)

Exploration 
Licence (EL)

Prospecting 
Licence (PL)

Exploration 
Licence (EL)

Exploration 
Licence (EL)

Prospecting 
Licence (PL)

RETENTION/ASSESSMENT

EXPLORATION

MINING / INFRASTRUCTURE
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