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> NOTE FROM THE EDITOR

We would like welcome you to another edition of our Hetherington Post, detailing
the latest in Tenement News, Mining Law and Environmental Approvals.

What's Happening at Hetherington

In this edition of the Hetherington post, we explore the results from the recent
Fraser survey, discuss changes for the heritage clearance process for exploration and
mining activities as a result of the repeal of the Aboriginal Cultural Heritage Act 1972
(WA), and provide a summary of the Tjiwarl Native Title Compensation Case.

The team at Hetherington have attended a variety of industry events over the last

David Salim couple of months including the South Australian Exploration & Mining Conference
Group CEO & in December 2022, RIU Sydney Resources Round-up in May 2023, NSW Minerals
Principal Solicitor, Council Exploration and Tenures Forum in May 2023, with the key takeaways being
Hetherington discussed in this edition. Finally, Hetherington is looking forward to attending the

2023 Diggers and Dealers Conference in August this year, as well as presenting at

the Mining News Select Conference held in Perth this September on due diligence

for resources acquisitions and public listings. Stay tuned for more on this in the
— next edition of the Hetherington Post!

Introduction to the Fraser Case

The results of the Fraser Survey were released in May 2023, which saw Australia
What The Fraser? - e A
outperform on a global stage; with Western Australian rightly remaining in the Top
10 Jurisdictions across the Investment Attractiveness Index, Policy Perception Index

Recent Regulatory and Best Practices Mineral Potential Index. New South Wales ranking has increased

Updates for the Investment Attractiveness Index, with a ranking of 23 and the Policy
Perception Index, with a ranking of 20. As mentioned in my opening address at the

Industry Events Exploration and Tenures Forum, | believe NSW is a top 10 jurisdiction. Actively
working across all jurisdictions in Australia and a few internationally, if Northern

Updates Territory and South Australia are in the top 10, NSW is every bit as good. To learn

more about the results from the recently released Fraser Survey, keep reading!

RIU Sydney Resources Round Up

RIU Sydney Resources Round-up was a great opportunity for exploration and
resources companies, brokers, fund managers and retail investors to get together.
This year's conference had the largest number of participants since the event
commenced in 2004, with over 1,500 delegates in attendance. Notwithstanding that
the resources markets have softened this year, there was definitely an electric buzz
in the air, with many exciting projects on the agenda, particularly in gold, lithium
and nickel.

NSW Minerals Council Exploration and Tenures Forum

Hetherington was proud to sponsor the 2023
NSW Minerals Council Exploration & Tenures
Forum held at The Mint on the 8th of May 2023.
Hetherington’s Tamara Robinson presented on
'Getting Audit Ready - How To Create Your
Success Story' and | enjoyed delivering the
welcome address. In my previous welcome
address, | asked that Mineral Allocations Areas
be removed, as they were sterilising major
prosecutable parts in New South Wales.

My request was granted a few weeks later, which has been great for industry with most of
this ground being picked up. This year, | asked for the setting of the land access
arbitration cap, which is many years overdue. No updates of yet, but fingers crossed!
Explorers need certainty if they are to continue to prospect in New South Wales.

Visit page 5 to learn more!
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INSIGHTS FROM THE FIELD

The results of the Fraser Institute’'s Survey of Mining Companies for 2022 were released in May. This is a
global study that ranks the perceptions and attitudes of 180 exploration and mining professionals across the
globe towards 62 jurisdictions.

The formula used to rank global justifications is:

Best Practices Mineral Policy Perception Investment
. — -
Potential Index + Index — Attractiveness
(geological attractiveness) (policy regulatory attractiveness) Index

Australia's Investment Attractiveness Indices

Investment Attractiveness Index by Australian Jurisdiction

Western Australia
Northern Territory
South Australia

Queensland 78.55
New South Wales 71.54

Tasmania 5474
Victoria [BEERA
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) Australia remains the most attractive region in the world for mining investment for the third year in
a row considering both policy and mineral potential, followed by Canada and the United States, with
Western Australia (2nd), Northern Territory (6th) and South Australia (9th) appearing in the global top
10 on the Investment Attractiveness Index.

Australia is now the third top performing region for policy perception behind the United States and
Europe, despite seeing a decrease in its median policy score of more than two percent.
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WESTERN AUSTRALIA once again performed well across
all rankings, although not as strongly as in 2021, reducing
slightly but remaining in the top 10 jurisdictions across the
Investment Attractiveness Index, Policy Perception Index
and Best Practices Mineral Potential Index. Western
Australia was ranked No 2. globally for investment
attractiveness and remains the top jurisdiction for
investment attractiveness in Australia.

Western Australia reduced from rank No. 4 to rank No. 10
in the Policy Perception Index in 2022. Reasons for a
reduction in its ranking are claimed to be increased
concern over the state’s taxation regime, uncertainty
regarding environmental regulations and regulatory
duplication and inconsistencies.

We are not surprised at the decrease in Western Australia’s
rank in the Policy Perception Index in 2022, considering the
uncertainty and negative press affiliated with the new, and
now effective Aboriginal Heritage Act 2021 (WA). With the
revised statute already causing delays to exploration
progress resulting from heritage survey requirements, we
consider it possible we may again see a reduction in the
state’s ranking on the Policy Perception Index next year.

Interested in hearing about the legislative changes?
We’ve discussed the Aboriginal Heritage Act 2021 (WA)
elsewhere in this edition of the Hetherington Post.

It is apparent policy perception and legislative amendment
does not detract investment in Western Australia, with
almost $26 billion invested in the state’s mining and
petroleum sector in 2022, being the highest level of
investment for a single calendar or financial year since
2016. Investment in mineral exploration expenditure alone
reached a new single calendar or financial year high of
$2.54 billion, with major highs in gold ($1.1 billion),
nickel-cobalt ($267 million) and copper ($195 million)
exploration expenditure. Western Australia’s remains the
leader of investment in mining, holding 59% of the
national share of investment in the sector.

The NORTHERN TERRITORY was rated well on the global
stage in 2021, a trend which has once again been seen in
2022.
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The Northern Territory was ranked the 6th most
attractive global jurisdiction, the 2nd most attractive
Australian jurisdiction and the strongest of all jurisdictions
on the Best Practices Mineral Potential Index in both
Australia and across the globe.

The Best Practices Mineral Potential Index represents a
jurisdictions pure mineral potential, since it assumes a
best practices policy regime. It ranks jurisdictions based
on which region’s geology encourages exploration
investment or is not a deterrent to investment.

In 2022 SOUTH AUSTRALIA was ranked the third highest
jurisdiction globally, and the first Australian jurisdiction on
the Policy Perception Index. This ranking indicates South
Australia has the most attractive mining policies across all
Australian states, where matters such as uncertainty
concerning the administration, interpretation and
enforcement of existing regulations, regulatory duplications,
environmental regulations, socioeconomic agreements,
available geological data and related matters are not of
concern in this jurisdiction when compared to other States.

Is this a fair assessment? We acknowledge there are key
benefits to exploring in South Australia, with some policy
being the envy of explorers in neighbouring jurisdictions.
Such an example is the State’s progressive and clear-cut
expenditure policy, which also allows for amalgamated
expenditure arrangements easing pressures on
Exploration Licences operating in a project context.

However, with the recent rejection of Terramin Australia’s
application to develop the Bird in Hand underground gold
mine at Woodside, does South Australia really outweigh all
other Australian jurisdictions in the policy space? The
application for the Bird in Hand mine was assessed as
complying with relevant statutory obligations, however
approval presented a risk to the local tourism industry. We
are yet to see whether this decision sets a precedent for
the grant of other new mines in South Australia where
competing land uses and industries are a consideration in
the impact assessment process. Regardless, in the opinion
of this writer, such decision should be considered as
affecting ‘uncertainty concerning the administration,
interpretation and enforcement of existing regulations’,
which the Policy Perception Index analyses.
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INSIGHTS FROM THE FIELD

Royalties: A Grand Cause of Concern

Respondents across Australian jurisdictions have made it very clear the framework for mining royalties have impacted on
their views towards individual State's performance in this year's Fraser Survey. NEW SOUTH WALES has been commended
for maintaining existing royalty rates, which has in turn actively encouraged exploration. On the other hand, both
QUEENSLAND and VICTORIA have received negative feedback resulting from changes to royalties without industry
consultation, for coal in Queensland and for gold in Victoria.

From 1 July 2022, as a response to increasing coal prices, the Queensland government introduced three new tiers to the
coal royalty structure, estimated to generate additional royalty revenue of around $1.2 billion of the 4 years ending 2025 —
2026. Whilst the Queensland government has commented “the addition of new tiers is not expected to have any material
impacts on the coal industry...”, this does not appear to be the case when considering investment attractiveness and public
perception, with Queensland dropping in both these rankings in 2022.

Perhaps the results of this year’s Fraser Survey should be considered a warning to State governments to improve the
industry consultation process before amending royalty requirements going forward to avoid implications to investment
attractiveness.

Exploration Permits

In a contination of research from previous years, the Fraser Survey considered permitting processes, including timeframes
respondents expected to spend getting the permits, licences, notices of work to conduct exploration activities across
jurisdictions. The writers of the survey find that when compared to Canada, Australia performed poorly on timely permitting
for exploration, with particular concern being made towards reports that it was taking 24 months or more to receive
permits in Victoria (50% of respondents) and the Northern Territory (40% of respondents).

No respondents for NEW SOUTH WALES indicated they expected to obtain permits within 2 months or less, with 29% of
respondents expecting grant in three to six months, another 29% of respondents expecting grant in seven to 10 months,
and a further 43% of respondents expecting it to take 11 or more months. The variation in responses suggests either a
wide discrepancy in actual experiences in obtaining exploration permits in New South Wales, or perceived likelihood in the
time required to obtain such permits.

Interesingly, 86% of respondents for New South Wales noted the State’s own timelines and milestones for permit
approval decisions were met 60% or more of the time.

The New South Wales Department of Regional NSW — Mining, Exploration & Geoscience’'s Key Performance Indicator for
the grant of mineral Exploration Licences is 51 business days from lodgement, which falls within the expected three to six
month timeframe. It is illogical that 86% of respondents agree Key Performance Indicators in New South Wales for the
grant of exploration permits are being met most if not all of the time, although only 29% of the same respondents expect
grant of exploration permits within the stated timeframes.

How can this be explained? Poor quality data. It is noted by the Fraser Survey that the majority of data in the
exploration permitting space for Australian jurisdictions is based upon less than 10 responses, an obviously
insufficient amount to make a fair assessment of performance.
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NSW MINERALS COUNCIL EXPLORATION & TENURES

Hetherington was pleased to sponsor the New South
Wales Minerals Council's Exploration and Tenures Forum
held at The Mint in Sydney on 8 May 2023.
Hetherington presented on ‘Getting Audit Ready: How
to Create Your Success Story’. We have included a
summary of our speech below in case you were unable

to attend or if you would like a recap.

Key Takeaways

» Holding an authorisation is enough to trigger a
compliance audit, however a compliance audit may
be triggered by specific events such as the grant
of cooperative exploration funding.

» Authorisation holders are given little notice of an
impending compliance audit.

p The key to successful compliance audits is
understanding the nature and source of your
obligations, having well implemented procedures
to manage obligations from the grant of your
authorisation and ensuring your procedures remain
current as regulatory change occurs.

p Itis too late to start preparing for a compliance audit
once notification of an upcoming audit has been
received.

Key Facts

Explorers in New South Wales should be prepared to
be subject to a compliance audit by the Resources
Regulator at any given point in time.

What triggers a compliance audit?

Holding an authorisation in New South Wales is

enough to trigger a compliance audit being conducted

by the Resources Regulator. Compliance audits may be
conducted regardless of your compliance history, the
nature of activities you are undertaking, and the length of
time in which you have been operating.

Certain actions may prompt the Resources Regulator
to undertake a compliance audit. The grant of
cooperative exploration funding under the New
Frontiers programs is an example of such action.

What should | expect from a compliance audit?

It is common to only be given 1 — 2 weeks' notice of
an intended compliance audit. Notification is likely to
be forwarded to your key nominated representative
and include particulars of the scope and schedule for
the day of the audit. Upon notification, authorisation
holders should focus efforts on electing staff to be
present during the audit, sharing contact information
and contacting landholders to organise access as
required.
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On the day of the audit, a site inspection of completed
exploration activities, followed by an office based review of
compliance documentation, will be completed. Items of
concern may be communicated during the compliance
audit itself, although this is not always the case.

Following the audit, a draft audit report detailing findings
and required corrective actions will be prepared, and
subsequently forwarded to the authorisation holder’s
representative for review and comment. Following any
required updates to the draft audit report, a copy will be
published online for review by the public.

How should | prepare for a compliance audit?

Due to the limited notice given prior to the conduct of a
compliance audit, it is too late to start preparing upon
being notified of an impending audit. Explorers must start,
and continuously prepare to be audited throughout the life
of any held authorisation. To prepare for an audit,
authorisation holders should:

p Determine the source and nature of compliance
obligations applicable to each authorisation held.

P Create and implement policies, plans and procedures
to assist in managing compliance obligations
identified. To develop successful policies and
procedures, it is key to obtain internal stakeholder
support, factor into training
and onboarding programs and include review
provisions to ensure relevance over time.

p Continue to remove barriers to compliance over time.
This includes by staying up to date with policy /
regulatory changes, self-auditing, utilising tools to
simply compliance (such as checklists) and promoting
a compliance centric culture.

P Be conscious of recent audit observations to
determine key opportunities for improvement to
compliance systems.

Key Impacts

The Resources Regulator may assess items reviewed in a
compliance audit as either compliant, non-compliant or an
observation of concern, where the latter means issues are
identified that may result in a future non-compliance or are
not conductive to best practice. There are three categories
of non-compliances which reflect the severity and risk
associated with the non-compliance.

Compliance action may be undertaken following the audit
if a non-compliance has been identified.
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TJIWARL NATIVE TITLE COMPENSATION CASE

Key Takeaways

The McGowan Government and the Tjiwarl Aboriginal
Corporation have reached a historic settlement for three
native title compensation claims located in the Northern
Goldfields region. Settlement negotiations took place
through a Federal Court mediation process and have
resulted in the finalisation of the Tjiwarl Palyakuwa
(Agreement), an Indigenous Land Use Agreement. A core
part of the Tjiwarl Palyakuwa (Agreement), is the
establishment of new Tjiwarl-specific native title
processes which will apply to applications for tenements
under the Mining Act 1978 (WA).

The Tjiwarl Aboriginal Corporation RNTBC and State of
Western Australia [2021] FCA 438 (Tjiwarl Compensation
Case) is before the Federal Court and will test both
section 125A of the Mining Act (which relates to
compensation payments) and whether the Timber Creek
decision applies in Western Australia in relation to the
Tjiwarl Native Title claim.

The Timber Creek decision (Northern Territory v Mr A.
Griffiths (deceased) and Lorraine Jones on behalf of the
Ngaliwurru and Nungali Peoples [2019]) awarded the
native title holders from the Northern Territory town of
Timber Creek $2.5 million in compensation for loss of
their rights, including a solatium for the loss of spiritual
connection to the land.

Key Facts

It includes monetary compensation of $25.5 million, the
transfer of Crown land, rights over the Tjiwarl
Conservation Estate, support for businesses, the
involvement of Tjiwarl people in managing water on
their country and the protection of language and
culture, including place names, cultural materials and
Indigenous cultural and intellectual property.

The Tjiwarl Native Title ILUA has been conclusively
registered. The Government has published all of the
documents in the associated ILUA: Tjiwarl Palyakuwa
(Agreement) Indigenous Land Use Agreement
documents (www.wa.gov.au).

Within six months of the repeal of the Aboriginal
Heritage Act 1972 (WA), the State and Tjiwarl AC will
review the Tjiwarl Exploration Agreement to consider
whether the new Aboriginal Cultural Heritage Act 2021
(WA) or any subsidiary legislation made under the new
Act affects the operation of those agreements and make
any necessary amendments.

Key Impacts

When an application for mining exploration tenure is received,
DMIRS will provide a copy of the Tjiwarl Exploration
Agreement to the Proponent. Where the Tjiwarl Exploration
Agreement is signed by the Proponent, Tjiwarl AC will
countersign and provide certification of this fact to the
Department of Mines, Industry Regulation and Safety. The
application can then proceed to grant without being notified
under the Native Title Act 1993 (Cth) and progressing through
the normal Native Title Act processes. The tenement will be
granted with a standard condition that the tenement holder
maintain the Agreement for the term of the tenement.

Where the Tjiwarl Exploration Agreement is not signed by a
Proponent, after the early engagement process, the
application must still be notified under the normal Native Title
Act processes and the State will, if the tenement is granted,
impose the standard condition which requires the holder to
enter into the Exploration Agreement with the Tjiwarl before
they exercise their rights in respect of the tenement.

Under the Exploration Agreement the key charges to
exploration include:

> $150/km2 upfront cost

) 7% of the annual Exploration Expenditure on that
Licence, as calculated from Expenditure Reports; or
30% of the annual rental payable to the State in
respect of that licence, whichever is greater.

Where there is an application for a mining lease, general
purpose lease or miscellaneous licence, Proponents and Tjiwarl
AC will commence early engagement, and according to the
Tjiwarl Palyakuwa (Agreement) they will follow the standard
Tjiwarl Engagement Protocol set out in the agreement.

The Tjiwarl Engagement Protocol outlines the protocols and
expectations for both Tjiwarl AC and Proponents including:

» negotiating in good faith;

) composition and responsibilities of the negotiation
teams and authority of negotiators;

) conduct and expectations in relation to negotiation
meetings;

> provision of information;

» funding of reasonable costs incurred in relation to the
negotiations; and

) matters for negotiation, including cultural heritage
protection and compensation.
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2022 SOUTH AU

Hetherington was pleased to sponsor and present at the
South Australian Exploration and Mining Conference in
December 2022. The presentation highlighted the significant
regulatory developments that took place in South Australia
in 2021 with the introduction of the amended Mining Act
1971 (SA) ("Mining Act”) and Mining Regulations 2020
("Mining Regulations”).

Key Takeaways

> Exploration Licence Renewals — work out the deemed
age of your Exploration Licences

)  Exploration Licence Expenditure Policy - ensure new
data acquisition and on-ground work expenditure is
accounted for separately as separation is required for
Annual Activity Summaries and Expenditure Returns

p  Division of an Exploration Licence - Positive for private
commercial transactions, guaranteeing nominated
designated party can exclusively apply for a new
Exploration Licence

»  Compliance Reporting — Must lodge compliance reports
for Exploration Licence if PEPR is approved (T012) and
must lodge compliance reports for all Mining Leases
(TO09)

> Notice of Entry - Notice of entry period increased from
21 days to 42 days

Key Impacts
Exploration Licence Renewals

With the regulatory changes there are no “subsequent
exploration licences” required to be applied for over the same
area. The new framework will allow an exploration licence to be
renewed under the same title for a maximum aggregate term of
18 years, at the end of the 18th year the exploration licence
must be surrendered or a retention lease or mining lease should
be applied for. There is a 50% area reduction applicable to all
exploration licences at the end of their 12th year, there are
certain factors which will make this not applicable given due to
the transitional provisions of the Mining Act.

Depending on the “deemed age” of the exploration licence, it
will continue to be renewed under the “old” Mining Act until
they reach a maximum term of 5 years, then they will be
transitioned to the “new” Mining Act. Refer to our presentation
for in depth detail in how to work out the deemed age of the
exploration licence.

B saem
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MINING CONFERENCE

Exploration Licence Expenditure Policy

The Department for Energy and Mining also released a new
expenditure policy along with the legislative changes which
impacts the way in which expenditure requirements are
calculated and complied with.

In summary, expenditure for future terms are based on the
“deemed age” of the exploration licence and 60% of
expenditure must be on new data acquisition and as such any
field work costs should be reported on separately.

You can read more about this in our April 2022 issue of the
Hetherington Post or watch the presentation as per below.

Division of Exploration Licence

Hetherington was successfully able to progress and have
approved the first of this kind of application in South Australia
which allows for the split of an exploration licence and sale to a
designated party. This is a commercially beneficial update to the
way in which exploration licences can be surrendered. Watch
the presentation below to find out more.

Compliance Reporting

Compliance reports are now required to be lodged for all
tenements, if an exploration licence has an approved PEPR then
a compliance report is required to be lodged. Further a Mining
Compliance Report is required to be lodged in respect of all
Mining Leases.

Notice of Entry Requirements

The notice of entry requirements for exploration licences also
got updated in the legislative overhaul. The notice period
became increased from 21 days to 42 days which means there
is an extended timeframe. As such we suggest planning ahead
accounting for the extra period of waiting.

Presentation

To watch the recorded presentation by Hetherington's
Nethmi Amarasekera, follow the YouTube link or click the image
below!

https://www.youtube.com/watch?v=8Hv_iPbssZA
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Top Tips for Navigating
Regulatory Changes in SA
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ABORIGINAL CULTURAL HERITAGE ACT 1972 (WA)

On the 8th of August, WA Premier Roger Cook, announced that the Aboriginal Cultural Heritage Act 2021 (ACH Act) has
been repealed. After only 5 weeks of the legislation being in force, the Premier determined the legislation was too
complicated and placed unnecessary burdens on property owners and industry.

1972 with some conservative but important amendments to ensure the

prevention of destruction or damage to Aboriginal Sites while creating a

simpler and fairer system, which is more equitable for industry and Western Australia
traditional owners.

Western Australia will now revert to the previous Aboriginal Heritage Act ! @ .

Aboriginal Heritage Act 1972

The Hetherington team will be happy to assist you further and answer
any questions you may have.

STRATEGIC PARTNERS

In response to numerous requests from clients, Hetherington has formed strategic alliances with insurance and
safety providers, to assist clients in meeting their exploration and mining related insurance and safety requirements.

Should you require any assistance with insurance or safety, please do not hesitate to reach out to the team at
Hetherington for more information.

UPCOMING EVENTS

MiningNews Select: Exceptional Investment Opportunities
Monday 18 September - Tuesday 19 September | Pan Pacific Perth

Hetherington is proud to be this year's Legal Partner at the 2023 MiningNews Select conference held at the Pan Pacific in
Perth from the 18th - 19th of September.

Hetherington's Principal Solicitor David Salim, and Senior Consultant Julia Catalano will be in attendance at this years event.
David will be speaking at the conference on "Due Diligence for Resources Acquisitions and Public Listings".

If you would like to hear more about the event, click here to register your ticket to this year's conference or reach out to
the team at Hetherington for more information!

We hope to see you there!

MININGNEWSSELECT.NET

MININGNEWS SELECT I Frry—

>
LEGAL i
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Hetherington

18-19 September 2023 | Pan Pacific Perth : REGISTER NOW
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