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2024 

NOTE FROM THE EDITOR 
We would like to welcome you to another edition of our Hetherington Post, 
detailing the latest in Tenement News, Mining Law and Environmental Approvals 

Industry Updates 

In this edition of the Hetherington Post, we explore recent regulatory and mining updating such as: 

▶ 

▶ 

▶ 

▶ 

▶ 

What’s Happening at Hetherington 

Since our last edition of the Hetherington Post, the Team at Hetherington has caught up with clients 

and stakeholders at various industry events, including: 

▶  

▶ 

▶ 

Over the coming months, Hetherington is excited to be involved in various events such as: 

▶ 

▶ 

▶ 

▶  

For more information on the upcoming events and how to secure your spot, visit page 3!  

Client updates 

▶ 

▶ 

Connect with us 

David Salim 
Group CEO & 

Principal Solicitor, 
Hetherington 

IN THIS EDITION 

 Updates 

 Upcoming Events 

 Regulatory Updates 

Changes to the Land Access Arbitration Procedure in New South Wales; 

The significant surge in market demand and price of uranium over the past couple of years, in which is 

currently at it’s all time high. Visit page 4 to learn which states in Australia you can explore and mine 

for Uranium! 

The decision made by Senior Member Dr S Willey on the 19th of March 2024 regarding the Atlantic 

Vanadium Pty Ltd v Shire of Mount Magnet [2024] WASAT 16 (“Atlantic Vanadium Decision”) and what 

is deemed ‘rateable land’ as per the Local Government Act 1995 (WA) (“LG ACT)”; 

The result from the Munkara v Santos NA Barossa Pty Ltd (No 3) [2024] FCA 9 case and it's future 

implications;  

The decision and flow-on effect in relation to the validity and protection for all mining tenements in 

WA due to the appeal of the Wyloo Metals Pty Ltd v Quarry park Pty Ltd [2024] WASCA 38 case. 

Consultant Madelaine Cannell-Lunn, attended the AMEC WA Breaking Ground Forum in Perth in March; 

Consultants Cheranne Cable and Madelaine Cannell-Lunn attended the WA Mining Club Luncheon in 

February; 

Principal Consultant Tamara Robinson is the head of the Women in Mining NSW (WIMnet) mentoring 

program, and we congratulate her for her success of launching the program this year.  

It is our 7th year involved in the NSW Exploration and Tenures Forum in May. We are proud to sponsor 

the forum again this year. I am pleased to be giving the welcome address, and our Principal Consultant 

Tamara Robinson will be speaking on “Creating opportunities from constraints” at the forum; 

Assistant Manager Julia Catalano and I will again be attending the 2024 Diggers and Dealers 

Conference in Kalgoorlie held in August; 

Executive consultant, Ben Muscat, and Assistant Manager, Sarah Fox, will be attending the NSW 

Mining Health, Safety, Environment & Community (HSEC) Conference this August in the Hunter Valley; 

We are also pleased to be offering a free half-day workshop before the Discoveries in the Tasmanides 

2024 Mines & Wines conference this September, where we will discuss how to create opportunities for 

success and maximise the value of your assets as you explore through the Tasmanides. 

Hetherington was proud to be amongst the team of advisors who assisted Metals Acquisition Limited 

(MAC) on their recent IPO listing on the ASX. It was a great success for the team and for copper 

production in Australia; 
.

We were also pleased to have assisted Lightning Minerals (ASX:L1M) with their proposed acquisition of 

Bengal Mining Pty Ltd, which holds option agreements over the Caraíbas and Sidrônio Projects, totalling 

over 3,372Ha within Brazil’s Lithium Valley region of Minas Gerais, Brazil. This region presents significant 

exploration potential of lithium and is a transformative achievement for Lightning Minerals. Click here to 

view L1M’s company presentation. 

https://www.linkedin.com/company/hetherington/
https://www.linkedin.com/feed/update/urn:li:activity:7188422001928146944
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    UPDATES 
NSW Land Access Arbitration Procedure Changes 

On 23 February 2024, the Department of Regional NSW, Division of Mining Exploration and Geoscience (MEG) 
released a minor update to the Land Access Arbitration Procedure. For the purposes of the mediation and 
arbitration framework affecting prospecting titles in NSW, communication via mail is now regarded as having 
been served 7 business days after posting, rather than 5 business days after posting. 

This is a timely reminder for all explorers to ensure they are aware of the legislative requirements under the 
land access framework in NSW, particularly in the event mediation and/or arbitration proceedings are being 
considered. Failure to comply with the above mentioned service timelines could render notices and any 
subsequent mediation and arbitration proceedings invalid. This invalidity would likely also extend to any access 
arrangement determined through said mediation proceedings. 

This is particularly important given explorers in NSW are required to pay the landholder’s costs (including 
legal costs) for participating in mediation and arbitration, with no cost cap currently in place. 

 

 

Ben Muscat's 10-Year Anniversary at Hetherington 

Hetherington is proud to congratulate our Executive Consultant Ben Muscat on his 10-year anniversary at 

Hetherington. 

The Sydney team surprised Ben with novelty shirts to mark the occasion (and his change in appearance over 
10 years ) before heading out to celebrate. 

Starting as an Environmental Consultant, Ben is now part of the National Executive Team and manages the 
Sydney office. We are all proud to work with Ben and look forward to his continued success at Hetherington! 

 

https://minesandwines.com.au/workshop-hethrington.php
https://minesandwines.com.au/workshop-hethrington.php
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Hetherington is pleased to be sponsoring the NSW Exploration and Tenures Forum held on Monday the 6th of 
May 2024 at Dexus Place in Sydney. 

It is one of the only technical forums of its kind in Australia, and Hetherington is proud to have been involved in 
presenting at and sponsoring the event since 2017. 

Hetherington’s Group CEO and Principal Solicitor, David Salim, will be giving the welcome address, and our 
Principal Consultant, Tamara Robinson, will be speaking at the forum on “Creating opportunities from 
constraints”. 

For more information on the forum, or to secure your tickets click here! 

 

 

 

 

 

 

Hetherington is pleased to be offering a free half-day workshop before the Discoveries in the Tasmanides 2024 
Mines & Wines conference to discuss how to create opportunities for success and maximise the value of your 
assets as you explore through the Tasmanides.  
 
Our Principal Consultant Tamara Robinson, Assistant Manager Yung Ju and the team at Hetherington will cover 
what you need to know to explore and mine: licencing and approvals, access, legal and environmental 
considerations for projects in New South Wales, Queensland, Tasmania, and Victoria.  
 
Being held from midday on the 4th of September 2024 at the Mantra Hotel in Albury, this is an opportunity not 
to be missed. There is no fee to attend this workshop, however registering your interest is essential!  
 
Click the following link to learn more and secure your place. We look forward to seeing you there! 

 

 

 

 

 

 

  

 

 
UPCOMING EVENTS 
 2024 NSW Exploration and Tenures Forum Sponsor  

2024 Mines and Wines Free Half-day workshop 

https://minesandwines.com.au/workshop-hethrington.php
https://nswexploration.com.au/
https://minesandwines.com.au/workshop-hethrington.php
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Roses are red, violets are blue, with Valentine’s Day just past us, have you discovered a love affair with U? 

Uranium has seen a remarkable surge in market demand and price, making investment in its mining increasingly appealing. Over 
the past few years, the price per pound for uranium has soared from approximately AUD $51.6 to above AUD $134, marking a 15-
year high. This surge is driven by a significant supply-demand imbalance. Countries like France and China are notably increasing 
their reliance on uranium-based energy. 

(Statistics from Markets Insider) 
 

Uranium mining in Australia is highly regulated and only allowed in some states. Approvals under mining, radiation protection and 
environmental protection legislation are required in jurisdictions, where it is permissible. Federal export approvals and state transport 
permits are required to be obtained for exporting Uranium. Compliance with international standards must be considered for export. 

In what State can I explore and mine for uranium? 

Northern Territory 
The Northern Territory contains around 30% of Australia’s low-cost uranium resources.  

Uranium exploration and mining permitted in the Northern Territory, with past production exceeding 146,000t U308, with opportunities 
for new discoveries plentiful. Port Darwin is one of the only two Australian ports approved for the export of uranium. 

Before authorising the mining of uranium, the Minister is required to consult with the Commonwealth Minister about matters agreed in 
writing between them relating to the mining of uranium and must act in accordance with any advice provided by the Commonwealth 
Minister. The Northern Territory, therefore, is required to give effect to the advice of the Commonwealth Government before approving 
mines.  

Section 36 of the Atomic Energy Act 1953 (Cth) (“AE Act”) requires a person discovering uranium to notify the Commonwealth. However, 
Section 41 authorises Uranium mining, recovering, treating and processing in the Ranger Project Area 

A land claim may be made by First Nations people under the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) (“ALRNT Act”). 
Exploration licences cannot be granted on Aboriginal land unless the Land Council and the Minister have consented, the Governor-
General has declared that the national interest requires the licence to be granted, and the prospective licence holder has entered into 
an agreement under Part IV of the ALRNT Act. The Minister may cancel an exploration licence on Aboriginal land under section 47 of 
the ALRNT Act if certain requirements are satisfied. 

South Australia 
Hosting approximately 80% of Australia’s economic demonstrated resources of uranium, and approximately 23% of the world’s uranium 
resources, South Australia is an ideal destination to explore and mine uranium in Australia. The South Australian government openly 
encourages exploration and, mining of this resource, and enables exportation of the resource via Port Adelaide, being one of only two 
Australian ports approved for uranium exports. There are four approved uranium mines in South Australia, including Olympic Dam, 
Beverley and Beverley North, Four Mile, and Honeymoon. 

For uranium exploration and mining in South Australia, a Program for Environment Protection and Rehabilitation PEPR addressing all 
risks associated with Uranium exploration must be obtained. The PEPR must also include a Radiation Management Plan developed and 
endorsed by the Environment Protection Authority. Environmental standards regarding radiation protection, water quality, air quality, 
soil contamination, low level radioactive waste disposal and flora and fauna, must be complied with. 

 

 
RECENT REGULATORY UPDATES 
"I'm Interested in U?" 
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Western Australia 

Since taking power in 2017, the West Australian Labor government has implemented a ‘no uranium’ condition on future mining leases. 
Unfortunately, until the current Labor government is ousted, there is no plan for this prohibition to be revoked. 
Projects which have previously received State Ministerial approval under the former Liberal National Government are allowed to progress.  
Whilst exploration for uranium is permitted, applications for approval of a Programme of Work have been known to be ‘held-up’ 
pending environmental approval. 

Victoria 

The Nuclear Activities (Prohibitions) Act 1983 (Vic) prohibits exploration or mining for uranium regardless of other Acts or mining titles. 
An exception to this rule applies, whereby a person who holds a mining title, is not to be penalised for mining uranium while extracting 
other minerals, providing: 

▶ The amount of Uranium does not exceed 0.02 per centum by weight 

▶ Mined material containing Uranium is treated in the prescribed manner; and 

▶ Any conditions that the Governor in Council imposes regarding the mining activities are complied with. 

A prohibition on the construction or operation of mills for the production of uranium (except as where the above is met), facilities for 
conversion of enrichment of any nuclear material, other nuclear power infrastructure and fuel fabricators, and facilities for the storage and 
disposal of nuclear materials applies. 

New South Wales 

Despite the repeal of the ban on uranium exploration in 2012, the mining ban persists, leading to a paradoxical scenario where it is 
theoretically possible to explore for uranium in NSW, yet illegal to extract it upon discovery. In practice, exploration for uranium, a 
Group 11 minerals in New South Wales is not possible.  

The entire state of New South Wales is a Mineral Allocation Area for Group 11 minerals, meaning consent of the Minister is required to 
acquire an Exploration Licence to explore for this resource. There is currently no framework to seek Minister’s consent for exploration 
tenure for Group 11 minerals, nor is this planned for the near future.  

Queensland 

Since the Palaszczuk government implemented policies in 2015 prohibiting uranium mining in Queensland, the state has remained a 
focal point of the uranium mining discourse, despite the absence of restrictions under the Mineral Resources Act 1989 (Qld). With a 
state election slated for the latter part of 2024 and the recent news of the Premier's resignation, attention is directed towards this 
development, which has the potential to significantly alter the trajectory of uranium mining in Queensland. 

The most prospective uranium deposits in Queensland are inland from Townsville, in the Mount Isa region, and in the Gulf of 
Carpentaria region near the Northern Territory border. Significant uranium mining has not occurred in Queensland since 1982 due to 
the ban. Although exploration for uranium is still allowed, there is no current permits in relation to Uranium. 

Tasmania 

Uranium mining is permitted in Tasmania. There are four Uranium deposits, including A.G. Hughes Uranium Prospect, Lea River Area, 
Prospect Creek, and Tasmania United Uranium. 

In conclusion, the global surge in demand and price for uranium has sparked heightened interest in its mining investment 
opportunities.  

While Australia possesses significant uranium resources across various states, the regulatory landscape varies considerably. Northern 
Territory and South Australia are notable for their supportive environments for uranium exploration and mining, while exploration and 
mining in other jurisdictions remains problematic, if not impossible.  

If you’re not based in central Australia, perhaps your love affair with U will need to become a long-distance relationship until the 
regulatory and political landscape changes.  

  

 

 
"I'm Interested in U?" - continued 

https://www.dmp.wa.gov.au/Documents/Minerals/List_of_Standard_Conditions_and_Endorsements.pdf


HETHERINGTON POST APRIL 2024 6 | P a g e   

 

 

 

 

 
On 19 March 2024, Senior Member Dr S Willey handed down his 
decision in Atlantic Vanadium Pty Ltd v Shire of Mount Magnet 
[2024] WASAT 16 (“Atlantic Vanadium Decision”). Senior 
Member Willey considered what is deemed ‘rateable land’ in 
accordance with the Local Government Act 1995 (WA) (“LG Act”).  

KEY TAKEAWAYS 

Miscellaneous licences, and prospecting licences less than 10 
hectares, are not deemed ‘rateable land’ pursuant to section 
6.26(2)(a)(ii)(I) of the LG Act. Accordingly, local governments 
cannot issue rates for these mining tenement types. 

KEY FACTS 

Summary of Case Facts 

On 15 June 2023, the Shire of Mount Magnet (“Shire”) issued 
rates notices to Atlantic Vanadium Pty Ltd (“Atlantic Vanadium”) 
in respect of 6 miscellaneous licences.  

On 23 August 2023, Atlantic Vanadium applied to the State 
Administrative Tribunal to review the decision made by the Shire 
to issue rates notices in respect of the miscellaneous licences. 
The key issue in this matter was whether the land subject of 
miscellaneous licences granted pursuant to the Mining Act 1978 
(WA) (“Mining Act”) is ‘rateable land’ within the meaning of the 
LG Act.  

Mining Act 

The decision broadly outlines the context of the Mining Act, when 
land is deemed to be ‘open for mining’, and the rights associated 
with all mining tenements. Senior Member Willey considered that 
no mining tenement may be granted or co-exist with an existing 
tenement, with the exception of miscellaneous licences and 
special prospecting licences. 

LG Act 

The Senior Member considered the overarching purpose of the 
LG Act in accordance with section 1.3(1)(d) of the Act as being 
to provide ‘a framework for the administration and financial 
management of local governments and for the scrutiny of their 
affairs'. 

Section 6.26(2) sets out the exemptions to rateable land. This 
includes relevantly, at section 6.26(2)(a)(ii):  

(a) land which is the property of the Crown and  
(ii) is unoccupied, except –  

I. where any person is the owner of the land 
subject to a mining tenement (other than a 
miscellaneous licence or a prospecting licence 
less than 10 hectares);… 

Decision  

The Senior Member determined that miscellaneous licences are 
not deemed ‘rateable land’ within the meaning of the LG Act. 
The Senior member considered that section 6.26(2)(a)(ii)(I) of the 
LG Act specifically excludes miscellaneous licences and 
prospecting licences not exceeding 10 hectares, and this 
interpretation of section 6.26(2)(a)(ii)(I) is consistent with the 
purposes of the LG Act in that these licences do not confer a 
right of exclusive possession over the tenement.  

The nature of the rights granted by miscellaneous and 
prospecting licences not exceeding 10 hectares was also 
considered by the Senior Member. Miscellaneous licences can 
only be granted for particular purposes (as set out in regulation 
42B of the Mining Regulations 1981 (WA)) ancillary to mining 
operations, and therefore only grant ancillary and subsidiary 
rights. While prospecting licences, excluding special prospecting 
licences, do confer a right to exclusive possession, even then 
activities on a licence not exceeding 10 hectares are generally of 
minor scale.  

The Senior Member ultimately concluded that the Shire had no 
authority to issue the rates notices in respect of the 
miscellaneous licences.  

KEY IMPACTS 

The Senior Member determined that the most appropriate 
interpretation of section 6.26(2)(a)(ii) of the LG Act is that 
miscellaneous licences are not rateable land under the Act. 
Shires, therefore, should not issue rates notices in respect of 
miscellaneous licences.  

While there was no decision as to whether prospecting licences 
not exceeding 10 hectares are deemed rateable land, it stands 
to reason that, based on the decision of the Senior Member, 
prospecting licences less than 10 hectares may not be rateable 
land pursuant to section 6.26(2)(a)(ii)(I) of the LG Act. 

In accordance with section 6.76(1) of the LG Act, a person may 
object to shire rates received. If the person is not satisfied with 
the local government’s determination, the decision can be 
referred to the State Administrative Tribunal for review.  

If you require any assistance with rates received, please do not 
hesitate to contact Hetherington.  

 

 

 

 

 
 

Safety Regulation System (SRS) 

All notices, incidents and Quarterly Status Reports are to be  

 

 

 
   RATEABLE LAND - ATLANTIC VANADIUM PTY LTD V SHIRE OF MOUNT MAGNET [2024] WASAT 16 
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On 15 January 2024, the Federal Court handed down its 
decision in Munkara v Santos NA Barossa Pty Ltd (No 3) [2024] 
FCA 9. It contains a number of interesting implications and 
principles that will likely impact future cases of a similar nature. 

The presiding Justice Charlesworth clarified the requirements of 
regulation 17(6) of the Offshore Petroleum and Greenhouse Gas 
Storage (Environment) Regulations 2009 (Cth) (“Regulations”), 
considering what constitutes a “new” and “significant” risk 
under the regulation, triggering the requirement to submit a 
revised environment plan. 

Specifically, the case established what is considered a 
significant risk to Aboriginal cultural heritage, and the 
evidentiary requirements to establish risk associated with 
tangible and intangible Aboriginal cultural heritage. The 
Applicants in this case, asserted the existence of intangible 
cultural heritage, the rainbow serpents known as Ampiji, and 
the Crocodile Man known as Jirakupai, in addition to the 
possible presence of archaeological artefacts and burial 
grounds located in or under the seabed. These matters of 
cultural heritage were not considered in the environment plan 
submitted by Santos NA Barossa Pty Ltd. 

KEY TAKEAWAYS 

Justice Charlesworth accepted that Aboriginal people are 
considered ‘relevant persons’ in accordance with regulation 11A 
of the Regulations, and accordingly are entitled to be consulted 
in the course of the preparation or revision of an environment 
plan. 

It was concluded that being made aware of a “risk” cannot 
constitute a “new” risk. Such an interpretation of regulation 17(6) 
would be inconsistent with the purpose of the Regulations and 
give rise to a risk of liability to titleholders where sufficient 
consultation has been undertaken, and consultees failed to 
adequately consider and consult on existing risks. 

The decision further considered that a witness must have the 
requisite cultural authority to speak on a matter of cultural 
heritage, which is often determined by traditional laws and 
customs. The existence of cultural heritage and a communal 
belief cannot be that of only an individual to be considered a 
cultural belief, it must be a belief of a group of people who 
have the requisite cultural authority. Evidence offered cannot be 
a general assertion of a broad connection between Aboriginal 
people and the sea. 

Justice Charlesworth considered that the risk to tangible 
cultural heritage was negligible, and accordingly, could not be 
considered as a “new” “risk” giving rise to an obligation to 
submit a new environment plan. The Court found that there 
were significant inconsistencies in evidence offered as to 
intangible cultural heritage, and the evidence offered was 
insufficient to establish that Ampiji and Jirakupai extended to 
the vicinity of the pipeline route. 

          

 

 

 

 

   KEY FACTS 

Santos NA Barossa Pty Ltd (“Santos” or “Respondent”) is the 
proponent of a gas extraction and exportation project from the 
Bonaparte Basin in the Timor Sea (“Barossa Project”). Relevantly 
for this matter, the project includes a 262km gas export pipeline, 
which passes to the west of the Timor Islands. The Applicants were 
three Aboriginal people from the Tiwi Islands, who alleged there 
is a risk that the construction and existence of the pipeline will 
significantly impact their cultural heritage.  

The Barossa Project, including the pipeline, is regulated by the 
Regulations (which have recently been repealed, and substituted 
with the Offshore Petroleum and Greenhouse Gas Storage 
(Environment) Regulations 2023 (Cth) (“2023 Regulations”)). The 
Regulations provide a regime for the preparation and acceptance 
of an environmental plan for an activity before the activity can be 
commenced. Pursuant to regulation 17(6), a titleholder (such as 
the Respondent), must submit a proposed revision of the 
environmental plan for an activity before, or as soon as practicable 
after, the occurrence of any significant new environmental impact 
or risk, a series of new environmental impacts, or risks or increases 
in existing environmental impacts or risks, that are not provided 
for in an approved environment plan.  

The Applicants alleged that the Respondent has an obligation 
pursuant to regulation 17(6) to submit a revised environmental 
plan as the construction of the pipeline gave rise to a significant 
new environmental impact or risk or significant increase in an 
environmental impact or risk. The risks relied upon by the 
Applicant were intangible cultural heritage, being two Dreaming 
stories (a rainbow serpent or serpents known as Ampiji and the 
Crocodile Man known as Jirakupai) founded on oral tradition and 
potentially adapted beliefs, and tangible cultural heritage, being 
an archaeological record on or under the sea bed of objects 
evidencing human occupation and activity from tens of thousands 
of years ago. The Applicants alleged that if a revised environmental 
plan was not submitted, the commencement of works of the 
pipeline would constitute an offence pursuant to regulation 8 of 
the Regulations. 

The Applicants sought a declaration from the court that ‘the 
Respondent must submit a revision to the Pipeline … 
[environmental plan] that provides for the risk posed by the 
Activity to submerged Tiwi cultural heritage, in accordance with 
reg 17(6) of the Environmental Regulations’. The Applicants also 
sought a permanent injunction restraining the Respondent from 
undertaking pipeline construction until a proposed revision of the 
environmental plan was submitted and accepted by the National 
Offshore Petroleum Safety and Environmental Management 
Authority (“NOPSEMA”).  

 

 

 
     MUNKARA V SANTOS NA BAROSSA PTY LTD (No 3) [2024] FCA 9 
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Statutory Interpretation of Regulation 17(6) 

Her Honour first engaged in a statutory construction exercise of the 
relevant terms in regulation 17(6), looking at text, context and 
purpose of the Regulations, the interactions of and between the 
regulations with the same terms, and the factual and legal 
landscape in which regulation 17(6) lies, to determine whether the 
tangible and intangible cultural heritage affected as asserted by the 
Applicant would give rise to an obligation for the submissions of a 
revised environment plan. 

It was determined that ‘occurrence’ was to have its ordinary 
meaning - to something that has taken place or happened - 
contrary to the Applicants’ submission that ‘occurrence’ required an 
awareness of the impact or risk. Therefore, her Honour determined 
that ‘[a] risk occurs when the objective circumstances that give rise 
to the danger first come into existence’ [189]. Accordingly, the 
Respondent becoming aware of cultural heritage which was known 
by the Applicants prior could not constitute the ‘occurrence’ of a 
new risk. 

‘Environmental impact’ is defined in regulation 4 as ‘any change to 
the environment, whether adverse or beneficial, that wholly or 
partially results from an activity’. ‘Environment’ is broadly defined, 
and includes ‘cultural features’. Her Honour was satisfied that ‘a 
spiritual connection to an area may be a “cultural feature” of the 
area provided that the connection is by the laws and customs of a 
people’ (original emphasis) [201]. Her Honour considered that it is 
necessary that those beliefs and values be communal beliefs and 
values, not the belief of a single individual. 

Whether the intangible and tangible cultural heritage identified by 
the Applicants was considered a ‘cultural feature’ was analysed in 
more detail with regard to the evidence provided by the Applicants 
and Respondent after the statutory construction of regulation 17(6) 
was established. 

The phrases ‘significant new’ and ‘significant increase’ in regulation 
17(6) were found to apply to both ‘environmental impact’ and ‘risk’, 
as exampled by the Respondent: 

a) the occurrence of any significant new environmental 
impact or the occurrence of any significant new risk of 
an environmental impact, or significant increase in an 
existing environmental impact or significant increase in 
an existing risk of an environmental impact and not 
provided for in the environmental plan in force for the 
activity… 

The test for a ‘significant’ risk requires regard to ‘the degree of chance 
of the consequence and the nature or the gravity of that 
consequence’ (emphasis added) [216], however, the test for 
significant risk is also about sufficiency. The test is used to evaluate 
the factual context of the risk asserted. It was for the Applicants to 
establish, to the civil standard, that the risk of environmental impact 
alleged met this description of ‘significant’. 

Finally, her Honour addressed the meaning of the word ‘new’. The 
Applicants submitted that ‘new’ was a significant environmental 
impact or risk that had not been assessed by NOPSEMA. However, 
her Honour rejected that submission and concluded that ‘a new risk 
will occur upon the happening of factors or circumstances that 
create a risk, being facts or circumstances coming into existence 
after the acceptance of the environment plan’. 

Evidence of a Cultural Feature 

Following her Honour’s determination of ‘cultural features’ being those 

held by ‘a people’, her Honour analysed all the Tiwi Islander and expert 

evidence provided by both the Applicants and the Respondent to 

determine whether the intangible cultural heritage and tangible cultural 

heritage (as identified earlier) were a ‘cultural feature’ as defined. This 

analysis specifically required a determination of the spiritual connection 

to sea country, and the traditional accounts of Ampiji and the Crocodile 

Man. Her Honour concluded that there was insufficient evidence to prove 

that accounts of Ampiji were a belief held by the Jikilaruwu, Munupi and 

Malawu people as a people, and that the Crocodile Man song line through 

the pipeline route was a belief held by the Jikilaruwu people as a people. 

Whilst the adapted accounts case submission was no longer relied upon 

by the Applicants, her Honour considered the evidence relating to it as a 

basis to inform the assessment of the methodology and opinions by one 

of the Applicants’ experts. Her Honour noted that she was concerned 

about the credibility and independence of one of the experts, and the 

lack of scientific rigor, and this was sufficient to discount or dismiss all of 

the reports for all purposes. This included reports and opinions that the 

landforms on the sea bed were, or were associated with, burial sites. Her 

Honour rejected all of the evidence relied upon by the Applicants, including 

Tiwi Islander evidence, in relation to the burial sites, based on the ‘flawed 

processes’. 

After analysing the expert evidence provided by the Applicants and 

Respondent in relation to the submerged tangible cultural heritage, her 

Honour concluded that she preferred the evidence of one of the experts. 

These conclusions were generally that it was unlikely that objects of 

tangible cultural heritage left on the area of the pipeline would have 

remained given the strong tidal and storm activity in the area. As the 

evidence indicated that the chance of an archaeological artefact being 

near the pipeline was negligible, the risk was not ‘significant’. 

Finally, her Honour concluded that the Applicants had not established that 

any of the risks were ‘new’ as defined above. 

Her Honour ultimately ordered that the amended originating application be 

dismissed and discharged the injunction. 

KEY IMPACTS 

This case will no doubt have flow-on effects for future cases which rely 

heavily on evidence for their arguments. 

The decision established the minimum requirements for evidence of 

cultural heritage relied upon and clarified the requirements of regulation 

17(6). 

To ensure greater certainty in industry, the Commonwealth Government 

opened public consultation to refine consultation processes under the 2023 

Regulations to afford greater certainty to both titleholders and 

stakeholders. Consultation closed 8 March 2024. 

 

 

 
   MUNKARA V SANTOS NA BAROSSA PTY LTD (No 3) [2024] FCA 9 - continued  MUNKARA V SANTOS NA BAROSSA PTY LTD (No 3) [2024] FCA 9 - continued 
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On 17 April 2024, the Western Australian Court of Appeal handed 

down its decision in Wyloo Metals Pty Ltd v Quarry Park Pty Ltd 

[2024] WASCA 38. This appeal was based on the validity of Quarry 

Parks Pty Ltd’s Mining Lease 08/487 (“Mining Lease”), and the 

interpretation, and subsequent protection, of section 116(2) of the 

Mining Act 1978 (WA) (“Mining Act”). This decision will no doubt 

have a flow-on effect in relation to the validity and protection for all 

mining tenements. 

 

KEY TAKEAWAYS  

A number of issues were raised in the primary judgement and this 

decision. However, of most importance for the mining industry was 

the interpretation of section 116(2) of the Mining Act, in particular, 

the ‘second clause’ in section 116(2) ‘[except in the case of fraud] no 

person dealing with a registered holder of a mining tenement shall 

be required or in any way concerned to inquire into or ascertain the 

circumstances under which the registered holder or any previous 

holder was registered…’.  

The majority decision from Buss P and Livesey AJA determined that 

the interpretation of section 116(2) of the Mining Act was that it 

protects a person dealing with a registered holder from an ‘attack’ 

on the validity of the grant or renewal of a mining lease. ‘Dealing 

with’ was afforded a broad interpretation, beyond a transfer or 

mortgage of a legal interest. 

It is noted that the dissenting judgement from Mitchell JA came to 

a different interpretation of section 116(2), therefore found that the 

land was open for mining, and would have allowed the appeal. 

 

KEY FACTS 

Summary of Case Facts 

On 16 November 2011, Quarry Park Pty Ltd (“Quarry Park”) lodged 

an application for a mining lease (over approximately the same land 

of the Mining Lease the subject of this decision), along with a letter 

from Quarry Park’s director. A proper mineralisation report was not 

lodged by Quarry Park until 8 August 2012. The Mining Lease was 

granted on 12 April 2013.  

On 22 December 2020, Quarry Park and Cauldron Energy Limited 

(“Cauldron”) executed a Sale and Purchase Agreement, where 

Quarry Park agreed to sell, and Cauldron agreed to purchase, the 

Mining Lease.  

 

Wyloo Metals Pty Ltd (“Wyloo Metals”) applied for a number of 

prospecting and miscellaneous licences in early 2021 over land the 

subject of the Mining Lease. Wyloo Metals commenced proceedings 

in January 2021 for declaratory relief that the grant of the Mining 

Lease was invalid, and therefore the land the subject of the Mining 

Lease was open for mining.  

Issues 

The Court of Appeal set out eight issues to be determined, based on 

the Appellant’s grounds of appeal, and the Appellant’s and Respondents’ 

submissions. The issue arguably of most importance was issue 1: does 

section 116(2) of the Mining Act validate the grant of a mining lease 

that was granted without jurisdiction? 

 

Decision 

The majority reviewed the context and history of section 116(2) in mining 

legislation, relevant case law, and comparable sections in different 

legislation and the Torrens land system generally, and determined that 

‘dealing with’ in section 116(2) ‘describes conduct involving an 

interaction between a person, on the one hand, and a registered holder 

of a mining tenement, on the other, in connection with the person 

obtaining an interest in the mining tenement’ [308], which includes an 

equitable interest. The majority judgement summarised its interpretation 

of section 116(2) at [384]-[391] and concluded that a person dealing 

with a registered holder is protected from an ‘attack’ on the validity of 

the grant of a mining lease. That protection applies immediately upon 

the person obtaining an interest in a mining lease, and if that interest is 

perfected, protects the legal title of the mining lease, even if that mining 

lease was not validly granted. 

The majority decision ultimately dismissed the appeal as Cauldron’s 

interest in the land was protected pursuant to section 116(2), the grant 

of the Mining Lease was therefore treated as valid, and the land was not 

open for mining.  

 

KEY IMPACTS 

This is another decision coming out of Western Australian courts 

regarding the proper construction of the Mining Act with broad 

implications for both pending and granted tenements in Western 

Australia. It is unclear at this point what the effect of these cases are 

given that DEMIRS and the State Government have remained mostly 

silent. Hetherington will be keeping watch for any direction or policy 

arising from this decision. 

 

If you have any queries or require any assistance regarding the above, 

please contact Hetherington at info@hemts.com.au.  
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